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STATE OF CALIFORNIA Public Utilities Commission
San Francisco

Memorandum

Date: June 8, 2004

To: The Commission
(Meeting of June 9, 2004)

From: Alan LoFaso, Director
Office of Governmental Affairs (OGA) — Sacramento

Subject:  AB 2858 (Ridley-Thomas) - Charter-party carriers of
passengers: drivers and key employees: background checks.
As Amended May 13, 2004

Legislative Subcommittee Recommendation: Oppose.

Summary: This bill would require the Commission to establish standard procedures for
specified charter-party carrier license applicants and requires the Commission to
conduct criminal history background checks as a condition of issuing or renewing
specified charter-party carrier licenses.

Digest: Existing Law, P.U. Code secs. 5351 et seq., the "Passenger Charter-party
Carriers' Act", provides for Commission regulation of charter-party carriers, except as
specifically exempted, including the requirement to establish reasonable fitness and
financial responsibility to provide transportation services within California.

This bill would require the Commission to adopt regulations establishing specified
standards and procedures to investigate the criminal backgrounds of candidates
seeking certificates for employment as drivers or key employees with charter-party
carriers of passengers (TCP) that provide passenger transportation to and from
airports. This bill would define a “key employee" as a charter-party carrier owner or
partner.

This bill would specifically:
1. Prohibit the Commission from issuing or renewing a permit for a TCP providing

transportation to and from airports unless it certifies its drivers have successfully
completed a criminal history background check.
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2. Require the Commission to issue an identification credential to each applicant
that has successfully completed the specified criminal background investigation
process and would require that all drivers employed by a TCP carry the
identification credential at all times on airport property.

3. Require the Commission to establish and collect a fee to be charged of the TCPs
to cover specified program costs.

4. Require the Commission to notify the appropriate law enforcement agencies of
the existence of any outstanding felony warrant for the arrest of a TCP applicant
for employment.

5. Prohibit TCP employees and agents from communicating to any other person
any information related to the disqualification of a driver or key employee, and
would authorize a person disqualified from employment to request a hearing by
the Commission to challenge the accuracy of the criminal background
investigation and to present evidence that shows he/she has been rehabilitated
and should be permitted employment.

This bill would also impose specified civil penalties for a failure to produce the
Commission-issued credential at the request of airport law enforcement officers, with
repeated violations grounds for revocation of the TCP permit.

Analysis: The Commission currently licenses approximately 3,600 charter-party
carriers. A charter-party carrier provides a customer with a vehicle and driver for
exclusive use (to a wedding, roundtrip from a sporting event) and charges them based
on time and/or mileage.

Requirements for charter-party carrier licensing include:

File evidence of liability insurance.

File evidence of workers' compensation insurance, if workers are employed.
Participate in the DMV Employer Pull-Notice System (to monitor drivers' records).
Participate in the Commission's drug and alcohol testing program.

Undergo a charter-party carrier safety inspection for any vehicle seating more
than 10.

agrwnE

AB 2858 would expand Commission responsibilities by requiring the Commission to
establish a fingerprint-based criminal background investigation process to screen,
identify and provide credentials to eligible TCP’s that provide services to and from
airports.

Therefore, the Commission would be required to purchase expensive equipment
(Livescan Fingerprint Machine, ID Laminators, etc.), establish locations to house this
equipment and provide services to the public and designate staff to maintain these
services.
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AB 2858 does not take into account that the Department of Justice and other law
enforcement agencies already utilize this equipment and provide these services to the
public. Instead, this bill would require the Commission to duplicate these services.
Therefore, AB 2858 inappropriately assigns this function to the Commission and should
be opposed.

Furthermore, AB 2858 would require the Commission to adopt regulations, according to
the Administrative Procedure Act (APA). This bill does not warrant any more of an APA
rulemaking than any other kind of screening we do of the qualifications of some person
or entity seeking authority from the Commission.

Moreover, the Commission does not need to establish regulations as a precondition to
gather any information that seems pertinent to issuing a license or certificate, or
otherwise carrying on an investigation, formal or informal, in the performance of its
regulatory duties. This provision would serve as a severe and inappropriate limitation
on the Commission’s ability to implement this measure and would, in effect, make it
harder for the Commission to conduct background checks.

The Consumer Protection and Safety Division (CPSD) has identified several new
activities the Commission would need to perform to implement this measure.
Specifically, this bill would require the Commission to develop:

a. The amount charged to TCP permit operators to cover the program's cost.

b. For how long should credentials be valid?

c. Will the credential only be valid while the driver works for the sponsoring
carrier?

d. How will credentials be retrieved from employees upon termination of
employment?

e. The bill specifies disqualification of employment only for specified crimes.
What action, if any, should the Commission take for convictions of other crimes
disclosed by the background check?

f. A person disqualified from employment may request a hearing by the
Commission. What form would the hearing take?

g. Whose responsibility it will be to retrieve the credentials from drivers no longer
employed by the TCP owner who originally hired them or whether the
credentials can be interchangeable between TCP owners?

h. Whether the specified crimes list should be expanded to include all felonies
listed by the FAA and felonies and crimes of moral turpitude? How long the
criminal history can be considered, i.e. — crimes committed more than 5, 10,
15, etc years may no longer be considered and what “conviction” means.

These activities would significantly increase the number of staff assigned to the carrier
licensing and enforcement activities section to implement and operate the proposed
new programs. Moreover, the Commission would be required to issue credentials,
which would be similar to driver licenses, to all TCP drivers. The bill is not clear by what
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means these documents would be delivered or retrieved, underscoring another element
of the bill for which the Commission would be required to duplicate functions
traditionally performed by other agencies. (Program costs would borne by increased
TCP fees, which would likely be passed on to consumers.)

LEGISLATIVE HISTORY

Assembly Floor: 48-27 (pass) (5/25/04)

Assembly Appropriations: 16-5 (do pass) (5/19/04)
Assembly Public Safety 4-2 (do pass as amended) (4/13/04)

SUPPORT/OPPOSITION
Support: California Airport Coalition.

Opposition: The Greater California Livery Association, California Teamsters Public
Affairs Council.

LEGISLATIVE STAFF CONTACT

Alan LoFaso, Legislative Director alo@cpuc.ca.gov
CPUC-OGA (916) 327-7788
Matthew Marcus, Legislative Liaison mnm@-cpuc.ca.gov
CPUC-OGA (916) 327-3455

Date: June 8, 2004
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BILL LANGUAGE:

Bl LL NUMBER: AB 2858  AMENDED
Bl LL TEXT

AVENDED | N ASSEMBLY MAY 13, 2004
AVENDED | N ASSEMBLY APRIL 22, 2004

| NTRODUCED BY Assenbly Menber Ridley-Thonas
FEBRUARY 20, 2004

An act to —add-Chapter—2-8-{comencing—w-th-Seeti-on—12330)

Vietims—Reiwburserment—Fund— anend Séction 5374 of,
and to add Section 5384.7 to, the Public Uilities Code, relating to
charter-party carriers of passengers.

LEG SLATI VE COUNSEL' S DI GEST

AB 2858, as anended, Ridley-Thomas. —Firearm-Vietins—
Reinbursenent—Fund Charter-party carriers of
passengers: drivers and key enpl oyees: background checks

The Transportation Security Adnministration of the United States
Depart nent of Transportation, administered by the Under Secretary of
Transportation for Security, is responsible for carrying out neasures
to ensure aviation security, including hiring, training, and
retention of personnel for the security screening of passengers and
baggage and conducti ng background checks for individuals with access
to secure areas of airports regularly serving an air carrier holding
a certificate issued by the Secretary of Transportation. Individuals
with specified crimnal backgrounds or other factors as determ ned by
the Under Secretary, are disqualified fromenploynent with an air

carrier or airport operator, if they will have access to secured
areas. The Under Secretary is required to adopt nmeasures to inprove
secur ed-area access control, including working with airport operators

to strengthen access control points in secured areas, including air
traffic control operations areas, maintenance areas, crew |ounges,
baggage handl i ng areas, concessions, and catering delivery areas.

The California Constitution establishes the Public UWilities
Conmi ssion, with jurisdiction over all public utilities and
aut horizes the Legislature, unlimted by the other provisions of the
Constitution, to confer additional authority and jurisdiction upon
the conmi ssion that is cognate and germane to the regul ati on of
public utilities. Charter-party carriers of passengers are subject
to the jurisdiction and control of the comm ssion under the Passenger
Charter-Party Carriers' Act. The act requires a charter-party
carrier of passengers to obtain fromthe comr ssion a certificate
t hat public convenience and necessity require the operation, except
that certain specific transportation services may be conducted under
authority of a permt issued by the conm ssion. The act prohibits
the conmi ssion fromissuing or renewing a permt unless the applicant
has met specified requirenments.

This bill would require the comm ssion to adopt regul ations
est abl i shing standards and procedures to investigate the crimna
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background of candi dates seeking certificates for enploynment as
drivers or key enpl oyees, as defined, with charter-party carriers of
passengers that provi de passenger transportation to and from
airports. The bill would require the comrission to restrict a
charter-party carrier of passengers to enploynment of individuals
approved for that enployment by the conmi ssion, based on successfu

conpl etion of the crimnal background investigation. The bill would
i mpose civil penalties for a violation of that enpl oyment
restriction. The bill would require the conm ssion to issue an

identification credential to each applicant that successfully
conpl etes that crimnal background investigation process and woul d
require that all drivers enployed by a charter-party carrier of
passengers carry the identification credential at all tinmes on
airport property. The bill would inpose civil penalties for a
failure to produce the credential at the request of airport |aw
enforcenent officers. Repeated violations would be grounds for
revocation of the carrier's permit. The bill would require the
conmi ssion to provide for a fee to be charged of the charter-party
carrier of passengers and collected by the comiission, sufficient to
cover certain related costs.

The bill would prohibit the comm ssion fromissuing or renewing a
permit for a charter-party carrier applicant providing transportation
to and fromairports unless it certifies its drivers have
successfully conmpleted a crimnal history background check and have
been i ssued an identification credenti al

The bill would prohibit enpl oyees and agents of a charter-party
carrier fromconmunicating to any other person any information
related to the disqualification of a driver or key enpl oyee, and
woul d aut horize a person disqualified fromenpl oyment pursuant to the
provisions of the bill to request a hearing by the commission to
chal | enge the accuracy of the crimnal background investigation

A violation of the act or of an order or other requirement of the
conmi ssion in enforcing that act is a crine.

Because the provisions of this bill would be a part of the act and
a violation of the bill's provisions or of an order or other
requi renent of the conmi ssion inplementing those provisions would be
acrime, the bill would inpose a state-nmandated | ocal program by
creating new crimes.

The California Constitution requires the state to reinburse |oca
agenci es and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that
rei mbur serent .

This bill would provide that no reinbursement is required by this
act for a specified reason.

Vote: mmjority. Appropriation: no. Fiscal conmittee: yes.
St at e-mandated | ocal program —hne— yes

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWG:



Item 56 (3615)
Page 7

SECTION 1. It is the intent of the Legislature to reaffirmits
conmtment to honel and security as it relates to charter-party
carriers of passengers and their enployees who drive passengers to
and fromairports. The purpose of this act is to ensure that
procedures and regul ations are in place consistent with the airport
security prograns operated by airports in this state, to assure the
traveling public that drivers or key enployees of privately engaged
carriers have been through security clearances, and to provide
uniformty in credentialing anmong charter-party carriers of
passengers.

SEC. 2. Section 5374 of the Public Uilities Code is anmended to
read:

5374. (a) Before a permit is issued or renewed, the conm ssion
shall require the applicant to establish reasonable fitness and
financial responsibility to initiate and conduct or continue to
conduct the proposed or existing transportation services. The
conmi ssion shall not issue or renew a pernit pursuant to this chapter

, unless the applicant neets —beth—

all of the followi ng requirenents:
(1) It certifies on a formacceptable to the conm ssion that the
applicant will maintain its vehicles in a safe operating condition

and in conpliance with the Vehicle Code and with regul ati ons
contained in Title 13 of the California Code of Regulations relative
to notor vehicle safety.

(2) It provides for a mandatory control |l ed substance and al coho
testing certification programas adopted by the conm ssion pursuant
to Section 1032.1.

(3) A charter-party carrier applicant providing transportation to
and fromairports, certifies its drivers and key enpl oyees have
successfully conmpleted a crimnal history background check and have
been i ssued an identification credential in accordance with Section
5384.7. For purposes of this section, "key enployees" nmean the owner
or partner of the charter-party carrier or, if the carrier is a
corporation, the officers and directors of the corporation.

(b) (1) Before a certificate is issued or renewed, the conmi ssion
shall require the applicant to establish reasonable fitness and
financial responsibility to initiate and conduct or continue to
conduct the proposed or existing transportation services. The
conmi ssion shall not issue or renew a certificate pursuant to this
chapter , unless the applicant neets all of the follow ng
requi renents:

(A) It is financially and organi zationally capabl e of conducting
an operation that conplies with the rules and regul ations of the
Departnent of the California H ghway Patrol governing hi ghway safety.

(B) It is coomitted to observing the hours of service regulations
of state and, where applicable, federal law, for all persons, whether
enpl oyees or subcarriers, operating vehicles in transportation for
conpensation under the certificate.

(O It has a preventive maintenance programin effect for its
vehicles used in transportation for conpensation that conforns to
regul ati ons of the Departnent of the California Hi ghway Patrol in
Title 13 of the California Code of Regul ations.

(D) It participates in a programto regularly check the driving
records of all persons, whether enployees or subcarriers, operating
vehicles used in transportation for conpensation requiring a class B
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driver's license under the certificate.

(E) It has a safety education and training programin effect for
all enpl oyees or subcarriers operating vehicles used in
transportation for compensation

(F) I't will maintain its vehicles used in transportation for
conpensation in a safe operating condition and in conpliance with the
Vehicle Code and with regulations contained in Title 13 of the
California Code of Regulations relative to notor vehicle safety.

(G It has filed with the conm ssion the certificate of workers
conpensati on i nsurance coverage or statement required by Section
5378. 1.

(H It has provided the conmi ssion an address of an office or
term nal where docunents supporting the factual natters specified in
the showi ng required by this subdivision may be inspected by the
conmi ssion and the Departnent of the California H ghway Patrol

(1) I't provides for a mandatory control |l ed substance and al coho
testing certification programas adopted by the conmm ssion pursuant
to Section 1032.1.

(2) Wth respect to subparagraphs (B) and (F) of paragraph (1),

t he conmi ssion may base a finding on a certification by the
conmi ssion that an applicant has filed, with the conm ssion, a sworn
declaration of ability to conply and intent to conply.

(c) In addition to the requirenments in subdivision (b), class A
and class B charter-party carriers shall neet all other state and,
where applicable, federal regulations as prescribed.

(d) The conmission nmay del egate to its executive director or
—that—executivedirecter-s— his or her
designee the authority to renew, or authorize the transfer of,
charter-party carrier pernmts or certificates and to nmake the
findings specified in subdivision (b) that are necessary to that
del egated authority.

SEC. 3. Section 5384.7 is added to the Public Utilities Code, to
read:

5384.7. (a) The commi ssion shall adopt regulations, in accordance
with this section and Chapter 3.5 (conmencing with Section 11340) of
Part 1 of Division 3 of Title 2 of the Government Code, to establish
standards and procedures to investigate the background of candi dates
seeking certificates for enploynment as drivers or key enployees wth
charter-party carriers of passengers that provide passenger
transportation to and fromairports. These regulations shall direct
the Carriers Branch of the conmm ssion, which |icenses charter-party
carriers of passengers, to use crimnal history information to
det ermi ne whet her applicants for enploynment as drivers or key
enpl oyees have a conviction for a qualifying felony crine that would
di squalify them frombeing hired as drivers or key enpl oyees because
they would be a threat to the safety of the public if enployed as
drivers or key enpl oyees of the charter-party carrier

(b) The conmi ssion shall provide, by regulation, that a
fingerprint-based crimnal background investigation be used to
det erm ne past convictions for the follow ng specified crimnal acts
that disqualify the applicant for enploynent in this capacity:

(1) Unlawful transportation of a hazardous material (49 U S.C
Sec. 46312).

(2) Carrying a weapon or explosive aboard an aircraft (49 U S. C
Sec. 46505).

(3) Unlawful entry into an aircraft or airport area that serves
air carriers or foreign air carriers contrary to established security
requirenents (49 U S.C. Sec. 46314).

(4) Destruction of an aircraft or aircraft facility (18 U S.C
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Sec. 32).

(5) Violence at international airports (18 U S.C. Sec. 37).

(6) Unl awful possession, use, sale, distribution, or manufacture
of an expl osive, incendiary device, or assault weapon.

(7) Fel ony arson.

(8) Hate crime, as described in paragraph (2) of subdivision (b)
of Section 628.1 of the Penal Code, including, but not linted to,
offenses in Title 11.6 (comencing with Section 422.6) of Part 1 of
t he Penal Code.

(9) Conspiracy or attenpt to conmit any of the crimnal acts
listed in paragraphs (1) to (8), inclusive.

(c) The conmission shall also require, by regulation, that the
crimnal background investigation be used to determ ne the existence
of any outstanding felony warrants for the arrest of the applicant
for employnent. |If the crimnal background investigation reveals one
or nore felony warrants, the comm ssion shall notify the appropriate
| aw enforcenment agency of the application

(d) The conmi ssion shall ensure, by regulation, conpliance with
Section 50.12 of Title 28 of the Code of Federal Regulations as it
exi sts on January 1, 2003, with regard to records of the Federa
Bureau of Investigation, and provide sinmlar requirenents with regard
to state records.

(e) The conmi ssion shall require, by regulation, that a
charter-party carrier of passengers may only enploy an individual as
a driver of passengers to or fromairports or as a key enployee if
t hat individual has been approved for that enploynment by the
conmi ssi on, based on successful conpletion of the crimnal background
i nvestigation. This requirenent shall apply retroactively to
drivers and key enpl oyees enployed on or after January 1, 2003, and
to all future applicants. Enploynment of individuals not approved as
drivers or key enpl oyees by a charter-party carrier of passengers
shall constitute a violation of the regul ations and subject the
carrier to civil penalties not to exceed two thousand doll ars
($2,000) per incident. Repeated violations of this nature shall be
grounds for revocation of the carrier's permt.

VWile a criminal background investigation is pending, a driver or
key enpl oyee nay be enployed by the carrier. This section does not
prohibit a charter-party carrier fromenploying a driver who is
di squalified pursuant to this article from being enpl oyed by the
carrier in a capacity that does not involve driving passengers to and
fromthe airport. A charter-party carrier subject to this article
shal |l informan applicant for enploynment as a driver or key enpl oyee,
both on the enpl oynent application and through oral comruni cation
of the requirements of this chapter and the consequences that nay
occur if the driver or key enployee is disqualified from enpl oyrment.
If the charter-party carrier is a subcarrier that does not enploy
any drivers other than the holder of the pernit to operate as a
charter-party carrier, the subcarrier shall be treated as an enpl oyee
of the parent carrier for the purposes of conplying with the
crimnal background check requirenents of this section and Section
5374.

(f) The conmission shall require, by regul ation, that
charter-party carriers of passengers require applicants who are
of fered enpl oynent as a driver of a nmotor vehicle providing passenger
transportation to and fromairports or as a key enpl oyee, to submt
fingerprints and other pertinent information, as required by the
regul ations, to the comm ssion for the purpose of obtaining crimna
background i nformati on.
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(g) The conmission shall transmt the fingerprints to the
Depart ment of Justice. The Departnent of Justice shall conduct the
check, and forward the request for federal |evel crimnal offender
record information to the Federal Bureau of Investigation. The
Depart nent of Justice shall provide the following information to the
conmi ssi on:

(1) Every conviction rendered agai nst the applicant.

(2) Every arrest for an offense for which the Departnent of
Justice has determ ned that the applicant is presently awaiting
trial, or whether the applicant is incarcerated or has been rel eased
on bail or on his or her own recogni zance pending tri al

(3) Every warrant for the arrest of the applicant.

(h) The conmi ssion shall review all information received fromthe
charter-party carrier of passengers and the Departnment of Justice
pursuant to the regulations. All infornation received by the
conmi ssion shall be held as confidential, except that if enploynment
is to be denied based on crimnal history infornation, the conm ssion
shall notify the charter-party carrier of passengers of the
applicant's disqualification, and provide a copy of the history and
an expl anation of the denial to the applicant. Enployees and agents
of a charter-party carrier of passengers are prohibited from
conmuni cating to any other person any information related to the
di squalification of a driver or key enpl oyee. A person who is
di squalified pursuant to this section may request a hearing by the
conmi ssion to chall enge the accuracy of the crimnal background
i nvestigation and to present evidence that, notw thstanding the
grounds for disqualification, he or she is fully rehabilitated and
shoul d be permitted enploynment. The commission may grant any relief
it deens appropriate, including restoration of the right of
enpl oyment .

(i) The conmi ssion shall provide, by regulation, that an
identification credential be issued to each applicant that
successfully conpletes that crimnal background investigation
process.

(j) The conmi ssion shall provide, by regulation, that all drivers
and key enpl oyees enployed by a charter-party carrier of passengers
shall carry the identification credential at all tines on airport
property, and shall produce the credential for inspection upon
request of airport |law enforcement officers. Failure to produce the
credential at the request of airport |aw enforcenent officers shal
constitute a violation of the regulations and subject the driver and
the carrier to civil penalties not to exceed five hundred dollars
($500) per incident. Repeated violations of this nature shall be
grounds for revocation of the carrier's pernmt.

(k) The conmi ssion shall provide, by regulation, for a fee to be
charged of the charter-party carrier of passengers, to be collected
by the comm ssion, sufficient to cover the costs of the conm ssion
and Departnment of Justice for processing fingerprint records,
revi ewi ng docunents, and issuing identification credentials pursuant
to this section. An enployee or applicant for enploynent may not be
charged a fee for the performance of the crimnal background check
required by this section.

(1) For the purposes of this section, "key enpl oyees" nean the
owner or partner of the charter-party carrier or, if the carrier is a
corporation, the officers and directors of the corporation

SEC. 4. No reinbursement is required by this act pursuant to
Section 6 of Article XIIl B of the California Constitution because
the only costs that may be incurred by a | ocal agency or schoo
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district will be incurred because this act creates a new crinme or
infraction, elimnates a crine or infraction, or changes the penalty
for a crine or infraction, within the meaning of Section 17556 of the
Gover nrent Code, or changes the definition of a crine within the
neani ng of Section 6 of Article XIIl B of the California

Consti tution. —s—added-toTFitle 2-of Part—4-of the
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